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CONSENT FOR AMICUS FILING AND JURISDICTION
The Court granted permission for amicus briefing on January 7, 2017.
The Utah Association for Justice incorporates the jurisdictional statement ofthe
Appellants as if set forth fully herein.
STANDARD OF REVIEW,STATEMENT OF THE CASE AND ISSUES
PRESENTED ON APPEAL
The Utah Association for Justice incorporates the Appellants' Standard ofReview,
Statement ofthe Case, and Issues Presented on Appeal if set forth fully herein.
This brief is devoted to the first issue in the Order granting the Petition for Writ of
Certiorari, which is stated as follows:
1.

Whether the court of appeals erred in concluding the standard stated
in Berry v. Greater Park City Co., 2007 UT 87,¶ 27, 171 P.3d 442,
and White v. Deeselhorst, 879 P.2d 1371, 1374(Utah 1994), for
summary judgment should be read as permitting judgment solely on
the grounds that reasonable minds could not find in favor ofthe
plaintiff in negligence cases in which the standard of care is not
fixed by law.
STATEMENT OF INTEREST

The Utah Association for Justice("UAJ")is a statewide organization comprised of
attorneys committed to protecting the rights of persons who have been injured in their
person or property, and who turn to the courts for judicial redress. In promoting these
interests, UAJ seeks to preserve the fair, prompt, open and efficient administration of
justice.
UAJ members represent injured people in the vast majority of personal injury tort
actions in this state. The court's decision in this case will impact many of these cases, as

well as future personal injury litigation. Thus,the resolution ofthis case significantly
impacts the parties to this action, as well as thousands oftort victims throughout the State
of Utah.
CONSTITUIONAL PROVISIONS
None.
SUMMARY OF ARGUMENT
Since at least 1994, the Utah Supreme Court has held summary judgment in
negligence cases is inappropriate unless the applicable standard of care is fixed by law
and reasonable minds could reach but one conclusion as to the defendant's negligence
under the circumstances. The Supreme Court has stated this rule in White v. Deseelhorst,
879 P.2d 1371 (Utah 1994), Berry v. Greater Park City Co., 2007 UT 87, 171 P.3d 442
and Pearce v. Utah Athletic Foundation, 2008 UT 13, 179 P.3d 760. The Supreme Court
in Blaisdell v. Dentrix Dental Systems, Inc., 2012 UT 37, 284 P.3d 616, neither overruled
nor modified this standard. Rather, Blaisdell involved that rare case where a key
undisputed fact made a finding of gross negligence impossible no matter the standard of
care.
The Court of Appeals erred in this case when it held summary judgment was
appropriate even though the standard had not been fixed by law. The court should
reverse the appellate court decision and remand the case to the jury for determination of
(1)the standard of care and(2)whether the defendants' deviation from that standard was
sufficient to warrant a finding of gross negligence.

vi

ARGUMENT
I.

The Utah Supreme Court Since 1994 Has Held Summary Judgment in
Negligence Cases Is Inappropriate Unless the Applicable Standard of Care Is
Fixed by Law and Reasonable Minds Could Reach But One Conclusion As to
the Defendant's Negligence Under the Circumstances.
The Utah Supreme Court since 1994 has held summary judgment in negligence

cases is inappropriate unless the applicable standard of care is fixed by law and
reasonable minds could reach but one conclusion as to the defendant's negligence under
the circumstances. A review of Utah Supreme Court cases shows this standard has not
changed.
In White v. Deseelhorst, 879 P.2d 1371 (Utah 1994), the plaintiff brought a claim
for negligence against the Solitude Ski Resort. The district court granted summary
judgment against plaintiff, finding the plaintiff's "accident resulted from an inherent risk
of skiing and was barred by Utah's inherent risks of skiing statute." Id., at 1374.
The supreme court applied the following standard in assessing the lower court's
summaryjudgment decision:
"[S]ummary judgment is inappropriate unless the applicable standard of
care is 'fixed by law,' and reasonable minds could reach but one conclusion
as to the defendant's negligence under the circumstances." Wycalis[v.
Guardian Title],780 P.2d [821,] at 825 [(Utah Ct. App. 1989)](citations
omitted); see also Butler v. Sports Haven Int'l, 563 P.2d 1245, 1246(Utah
1977).
879 P.2d at 1374.
In White, the supreme court identified the skiing risk encountered by the plaintiff
as "[a]n unmarked cat track on the blind side of a ridge." Id., at 1375. The court
recognized the plaintiff's and defendant's experts disagreed on the standard of care in the
1

case. Id. The plaintiffs expert opined Solitude could have eliminated the hazard by
"either locating the cat track elsewhere or placing warning signs along the cat track to
alert skiers of its location." Id. Solitude's expert opined cat tracks like this "are common
at ski resorts and warning signs are not necessary." Id. The court found both positions
"tenable" and reversed the lower court's decision granting summary judgment to the
defendant. Id.
In Berry v. Greater Park City Co., 2007 UT 87, 171 P.3d 442, the plaintiff was
seriously injured in a ski race when he fell after attempting to negotiate the first tabletop
jump. The plaintiff brought claims for ordinary negligence, gross negligence and
common-law strict liability against the ski resort. The supreme court in Berry upheld the
lower court's dismissal ofthe ordinary negligence claims based on an executed release,
but reversed the lower court's decision granting summary judgment on the gross
negligence claim.
The supreme court initially noted,"We have characterized gross negligence as 'the
failure to observe even slight care; it is carelessness or recklessness to a degree that
shows utter indifference to the consequences that may result.'" Id, ¶ 26 (citing Atkin
Wright & Miles v. Mountain States Tel. & Tel. Co., 709 P.2d 330, 335(Utah 1985)(other
citations omitted)). The supreme court then recognized summary judgment is generally
inappropriate to resolve negligence claims and should only be employed in the most
clear-cut cases. Id. at 1127 (citing White, 897 P.2d at 1371). The court then applied the
standard set out in White to the gross negligence claim:

2

[S]ummary judgment is "'inappropriate unless the applicable standard of
care is fixed by law; and reasonable minds could reach but one conclusion
as to the defendant's negligence under the circumstances.'" White, 879 P.2d
at 1374(quoting Wycalis v. Guardian Title of Utah, 780 P.2d 821, 825
(Utah Ct. App. 1989)(internal quotation marks omitted)).
Id.
The plaintiff in the case presented expert testimony critical ofthe ski "jump's
design" and the "configuration ofthe accident site." Id. ¶ 28. The defendant, however,
argued it was entitled to summary judgment on the gross negligence claim because the
defendant had produced "evidence indicating that it used 'even slight care' or displayed
something more than 'complete and absolute indifference' to the consequences that might
have resulted from an improper design or construction" ofthe ski area. Id. ¶ 29.
The supreme court relying on the standard discussed above reversed the lower
court decision on gross negligence. The supreme court stated there was nothing in the
record "where the appropriate standard of care applicable to the design and construction
of skiercross courses appears." Id. ¶ 30. The court then explained that "where a standard
of care is not 'fixed by law,' the determination ofthe appropriate standard is a factual
issue to be resolved by the finder offact." Id. (citing Wycalis, 780 P.2d at 825). The
court explained the reasoning behind this requirement:
Identification ofthe proper standard of care is a necessary precondition to
assessing the degree to which conduct deviates, if at all, from the standard
of care the core test in any claim of gross negligence. Absent the
presence of an identified, applicable standard of care to ground the analysis,
we hold that the district court improperly granted [defendant] summary
judgment and dismissed Mr. Berry's gross negligence claim.
Id.
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In Pearce v. Utah Athletic Foundation, 2008 UT 13, 179 P.3d 760,the plaintiff
suffered a back injury while riding a bobsled at the Utah Winter Sports Park in Park City,
Utah. The plaintiff brought claims for ordinary negligence and gross negligence. The
Utah Supreme Court upheld dismissal ofthe ordinary negligence claim based upon a
release but reversed the lower court's grant of summary judgment on the gross
negligence claim.
Citing Berry,the supreme court, in Pearce recognized that "[g]ross negligence is
`the failure to observe even slight care; it is carelessness or recklessness to a degree that
shows utter indifference to the consequences that may result.'" Id. ¶ 24. The supreme
court then cited Berry for the standard to apply in assessing summary judgment in the
case:
Summary judgment in negligence cases, including gross negligence cases,
is "inappropriate unless the applicable standard of care is fixed by law, and
reasonable minds could reach but one conclusion as to the defendant's
negligence under the circumstances."
Id. (citing Berry, 2007 UT 87, ¶ 27).
The supreme court in Pearce then restated the rationale for this rule as outlined in
Berry:
Without the applicable standard of care, it was impossible for the district
court to determine the degree to which the ski resort's conduct deviated
from the standard of care—"the core test in any claim of gross negligence."
[Citation omitted.] Thus, we held that a district court cannot properly grant
a motion for summary judgment regarding a gross negligence claim unless
there is "an identified, applicable standard of care to ground the analysis."
[Citation omitted.]
Id., 1125 (citing Berry, 2007 UT 87 ¶ 30).

4

The supreme court applying this analysis reversed the lower court's summary
judgment decision on gross negligence:
"[There is no standard of care fixed by law regarding the operation of
public bobsled rides upon which the district court could have based its
analysis of gross negligence...Without an identified, applicable standard of
care, it was error for the district court to rule on summary judgment that, as
a matter oflaw,Pearce could not show gross negligence.
Id. ¶ 26 (footnote omitted).
In Blaisdell v. Dentrix Dental Systems, Inc., 2012 UT 37, 284 P.3d 616, the
plaintiff, a dentist, suffered the loss of patient information due to a problem in new
patient software provided by defendant. The plaintiff sued for negligence (including
gross negligence), strict liability and negligent misrepresentation. The lower court
granted defendant's summary judgment motion and plaintiff appealed.
The supreme court began its analysis on the gross negligence claim by recognizing
that "[g]ross negligence is 'the failure to observe even slight care; it is carelessness or
recklessness to a degree that shows utter indifference to the consequences that may
result.'" Id. ¶ 14 (citing Berry, 2007 UT 87, ¶ 26).
The supreme court acknowledged plaintiffs argument based upon Berry that
summaryjudgment is inappropriate on the issue of gross negligence unless there is a
"standard of care ... fixed by law." Id. ¶ 14. The supreme court noted the cases cited by
the plaintiff for "this proposition involve plaintiffs who incurred personal injuries from a
ski resort and bobsled ride operator, activities where the 'finder offact would likely need
to hear testimony from expert witnesses before it could determine the operator's
deviation from the standard.' Id. ¶ 15
5

The supreme court then stated the plaintiffs claim here was less complicated.
The court cited this undisputed fact about the case:
Here, it is undisputed that Dentrix warned Dr. Blaisdell to back up his data.
In fact, before Dr. Blaisdell's employee began installing the G2 Upgrade
the Dentrix technical support employee asked for and received oral
confirmation from Dr. Blaisdell's employee that the office had a current
backup. Dentrix apparently relied on this confirmation, which, iftrue
would have ensured that no data was lost.
Id. ¶ 15.
The supreme court concluded summary judgment was appropriate on the gross
negligence claim:
Dr. Blaisdell's employee confirmed that a backup was available; had the
backup system been functioning properly, the data would not have been
lost. It cannot be reasonably asserted that Dentrix "show[ed] utter
indifference" to the possibility that the G2 Upgrade could erase the data.
Id. ¶ 17.
II.

The Court of Appeals in This Case Did Not Follow the Summary Judgment
Standard Outlined in White, Berry and Pearce.
The court of appeals in Penunuri v. Sundance Partners Ltd., 2016 UT App 154,

cited the standard for summary judgment as outlined by Berry:
[S]ummary judgment is "inappropriate unless the applicable standard of
care is fixed by law, and reasonable minds could reach but one conclusion
as to the defendant's negligence under the circumstances."
Id., ¶ 18 (citing Berry, 2007 UT 87,¶ 27).
The appellate court then held that Berry as interpreted by Blaisdell allows the
court to grant summary judgment when reasonable minds could not find in favor ofthe
plaintiff even though the standard of care is not fixed by law:
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Thus, both as originally promulgated and as actually employed by our
supreme court, under the fixed-by-law formulation a district court must
grant summary judgment if, based on undisputed facts and under the
governing legal standard, reasonable minds could not differ as to whether
the defendant acted negligently.
Id. ¶ 22.
III.

The Court Should Affirm the Standard as Set Out in Berry That Summary
Judgment Is Inappropriate Unless the Applicable Standard of Care Is Fixed
by Law,and Reasonable Minds Could Reach but One Conclusion As to the
Defendant's Negligence Under the Circumstances.
A.

The Berry Standard Is Good Law.

The Utah Supreme Court since 1994 has held in negligence and gross negligence
cases:"[S]ummary judgment is 'inappropriate unless the applicable standard of care is
fixed by law, and reasonable minds could reach but one conclusion as to the defendant's
negligence under the circumstances." Berry, 2007 UT 87, ¶ 27. The Utah Supreme
Court succinctly stated the rationale for this rule in Berry:
Identification of the proper standard of care is a necessary precondition to
assessing the degree to which conduct deviates, if at all, from the standard
of care-the core test in any claim of gross negligence.
Id. ¶ 30.
A court cannot analyze a summary judgment motion addressing gross
negligence until the standard of care has been "fixed by law" because only then
can the court say as a matter oflaw whether or not the standard has been breached.
Ifthe standard is simply what a reasonable person would do under the
circumstances, a jury is in the best position to answer that question. The standard
of care is fixed by law only if it is fixed by(1)statute or judicial precedent or(2)
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undisputed testimony. In this case, that standard of care was not fixed by law
through either ofthese methods. Until that factual precondition is satisfied,
summary judgment is not appropriate.
B.

The Court in Blaisdell Did Not Reverse or Change the Berry Standard.
1.

The Supreme Court in Blaisdell Did Not Expressly Reverse
the Berry Standard.

The Utah Supreme Court in Blaisdell did not expressly reverse the standard
outlined in Berry.
2.

The Blaisdell Decision Is Not Inconsistent with the Berry
Standard.

Blaisdell represents the rare case where undisputed facts show the plaintiff
cannot prove gross negligence no matter the standard of care advocated by the
plaintiff.
In Blaisdell, the plaintiff claimed the defendant committed gross negligence by
providing new software which erased the plaintiffs files. The Utah Supreme Court in
Blaisdell recognized the plaintiff, as part of his gross negligence claim, would need to
show the defendant failed to "observe even slight care; it is carelessness or recklessness
to a degree that shows utter indifference to the consequences that may result." Blaisdell,
2012 UT 37 at ¶ 14. The court distinguished the Berry and Pearce cases on the grounds
that in those cases a fact finder would "need to hear testimony from expert witnesses
before it could determine the operator's deviation from the standard of care." Id.
The supreme court noted in Blaisdell that the plaintiffs claim was "less
complicated" than in Berry and Pearce because of one key undisputed fact: "Dentrix [the
8

defendant] warned Dr. Blaisdell to back up his data. In fact, before Dr. Blaisdell's
employee began installing the G2 Upgrade,the Dentrix technical support employee asked
for and received oral confirmation from Dr. Blaisdell's employee that the office had a
current backup." Id. ¶ 15. Thus, the court concluded,"It cannot be reasonably asserted
that Dentrix `show[ed] utter indifference' to the possibility that the G2 Upgrade could
erase the data." Id. ¶ 17.
Specifically, the defendant had instructed the plaintiffto back up his data and had
received confirmation that he had done so. The supreme court recognized this fact made
it impossible to show defendant had acted with "utter indifference" to a claim involving
loss of data no matter the standard of care. Courts will rarely find such a clear-cut
undisputed factual scenario.
C.

The Berry Standard Should Not Be Changed.

An essential element in negligence cases is defming the standard of care. The next
key element is establishing whether a defendant's conduct wrongfully deviated from this
standard of care. In most cases, both the standard and the deviation will be defined by
testimony through both lay and expert witnesses. It is up to the trier offact to determine
which witnesses to believe and what weight to give their testimony. On a motion for
summary judgment, the court may not weigh the evidence, resolve factual disputes, or
judge the credibility of witnesses. E.g., Best v. Daimler Chrysler Corp., 2006 UT App
304,¶ 10, 141 P.3d 624 (citing W.M. Barnes Co. v. Sohio Natural Res. Co., 627 P.2d 56,
59(Utah 1981)(citation omitted)). "Where the evidence is in dispute, including the
inferences from the evidence, the issue should be submitted to the jury." Harris v. Utah
9

Transit Auth., 671 P.2d 217, 220(Utah 1983). A court cannot make a determination
whether an improper deviation has occurred unless the standard of care has been defined.
Hence, it is inappropriate to award summary judgment when the standard of care has not
been "fixed by law."
D.

Summary Judgment Was Inappropriate in This Case Because the Standard
Had Not Been Fixed by Law.

In this case, the standard of care has not been "fixed by law." Just as in Berry and
Pearce, experts will be necessary to establish the standard of care. Plaintiff and
Defendant will be required to put on expert testimony so the jury can determine what that
standard is. The jury will then need to assess whether defendants' deviation from the
standard of care amounts to gross negligence.
CONCLUSION
The UAJ requests that the court reaffirm the standard as previously stated in Berry
and Pearce. The UAJ also requests that the appellate decision be reversed and remanded
with instructions to apply the Berry and Pearce test.
Dated this 19th day of January, 2017.
UTAH ASSOCIATION FOR JUSTICE

Douglas B. Cannon
Attorneysfor Amicus Curiae
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